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March 3, 2017
VIA FEDEX FOR DELIVERY ON MARCH 6, 2017

Michael A. Celata

Regional Director

Bureau of Ocean Energy Management
Gulf of Mexico OCS Region

1201 Elmwood Park Boulevard

New Orleans, LA 70123-2394

Re: Notice of Appeal of Bureau of Ocean Energy Management Decision No. GM333C Denying
Permit Application No. E14-003

Dear Mr. Celata:

In accordance with 30 C.F.R. § 590.4, lon/GX Technology Corporation (“lon/GX"), by its undersigned
counsel, hereby provides notice of appeal of the Bureau of Ocean Energy Management (“BOEM”), Gulf of
Mexico OCS Region’s January 6, 2017 Decision No. GM333C denying Permit Application No. E14-003.
This notice of appeal is timely filed under 30 C.F.R. § 590.3 within 60 days after lon/GX received a copy
of Decision No. GM333C. A copy of BOEM Decision No. GM333C and proof of electronic payment of a
nonrefundable processing fee are enclosed herein as Attachments 1 and 2, respectively.

In accordance with 43 C.F.R. § 4.413(c), a copy of this notice of appeal with enclosures has been served
on the Associate Solicitor, Division of Mineral Resources, U.S. Department of the Interior, 849 C St. NW,
Mail Stop 5358, Washington, DC 20240.

Very truly yours,
DLA Piper LLP (US)

AT St dspry

Teri Donaldson
Counsel for
lon/GX Technology Corporation

cc: Associate Solicitor, Dept. of Mineral Resources, U.S. Dept. of Interior (w/ encl.)
Regional Solicitor, Southeast Region, U.S. Dept. of Interior (w/ encl.)



ATTACHMENT 1

Unit 3trnmf the Interior
Blpn ANAGEMENT
Gulf of Mexico OCS Region

1201 Elmwood Park Boulevard
New Orleans, LA 70123-2394

In Reply Refer To: GM333C

c =RETU UESTED JAN 0 6 2017

Ton/GX Technology Corporation
Attn: Mr. Virobik

2105 City West Boulevard, Suite 900
Houston, TX 77042

RE: Bureau of Ocean Energy Management Permit Application: E14-003
Dear Mr. Virobik:

Pursuant to the authority granted to the Bureau of Ocean Energy Management (the “Bureau™)
under section 11 of the Outer Continental Shelf Lands Act (OCSLA), and the accompanying
regulations, the Bureau hereby denies your permit application number E14-003.

As outlined in the attached memorandum from the Director, the Bureau recognizes that new
seismic data has benefits to both industry and the federal govemnment in considering any oil and gas
activity in the region. However, the Bureau has determined that even allowing the possibility of
impacts to the environment and existing uses in the Atlantic from airgun seismic surveys - even
with the most stringent mitigations being implemented - is unnecessary at this time because:

i.  The Secretary decided to remove the Atlantic planning areas from any leasing in the 2017-
2022 Five Year Program and there is no immediate need for new geophysical and geophysical
(G&G) data from seismic airgun surveys to inform pending decisions;

ii. ~ The G&G data to be acquired could become outdated if the Atlantic is offered for oil and
gas leasing activities too far into the future, as is the case now with the G&G data
currently available;

iii.  Developments in technology might allow for the use of lower impact airguns or other
seismic instruments that do not have the potential for the level of impacts on the
environment from currently proposed airgun surveys; and

iv.  Although the mitigation measures included in the Atlantic G&G Programmatic
Environmental Impact Statement may be adequate for purposes of minimizing the level
of impacts that airguns could cause on the environment (e.g., North Atlantic Right Whale
and other species), there is no certainty that in all cases those mitigation measures will
avoid all potential impacts. Allowing the possibility of high intensity impacts from



airguns, even if only possible in a nominal number of instances, is unnecessary given the .
lack of immediate need for acquiring oil and gas G&G data at this time.

In light of the reasons for the denial, there are no changes that the applicant could make to
change the Bureau's determination and obtain approval. Pursuant 30 C.F.R. 551.10(c), any
appeal of this decision shall be made in accordance with 30 C.F.R. part 590.

- Sincerely,
Michael A. Celata

Regional Director
Gulf of Mexico Region .

Enclosure



United States Department of the Interior

BUREAU OF OCEAN ENERGY MANAGEMENT
WASHINGTON, DC 20240-0001

JAN -5 200

“Subject:

L Summary.

This memorendum directs you to deny the pending applications to conduct airgun seismic surveys in
the Mid- and South Atlantic Planning Areas using the authority granted under section 11 of the Outer
Continental Sheif Lands Act (OCSLA). My decision, derived after thoughtful consideration of
multiple factors outlined below, is based on the diminished immediate need for seismic survey
information in light of the Secretary’s decision to remove the Atiantic Program Area from the 2017-
2022 Five Year Oil and Gas Program and the promise of emerging noise-quieting technologies.
Additionally, given the risks identified in BOEM’s Atlantic Outer Continental Shelf (OCS) Proposed
Geological and Geophysical (G&G) Activities Mid-Atlantic and South Atlantic Planning Areas Final
Programmatic Environmental Impeact Statement (“PEIS”), issued in February 2014, andthe -
accompanying Record of Decision (ROD), signed in July 2014, the value of obtaining the information
from the surveys does not outweigh the risks of obtaining said information, in light of the removal of
hmmmhwmbmﬁnm

A. Authority

Section 11(a) of the OCSLA provides that “any person authorized by the Secretary may conduct
geological and geophysical explorations in the OCS, which do not interfere with or endanger
actual operations under any lease maintained or granted pursuant to this subchapter, and which
are not unduly harmful to aquatic lifs in such area.” 43 U.S.C. §1340(a). Consistent with the
foregoing, Section 11(g) of OCSLA specifies what determinations must be made by the .
Secretary before authorizing G&G permits under OCSLA.

Any permit for geological explorations authorized by this section shall be issued only if
the Secretary determines, in accordanoe with regulations issued by the Secretary, that
(1) the applicant for such permit is qualified; :
(Z)mca:pbnﬁonwnlnotimﬂuewithoradmopmﬁmmﬂcmymw
or maintained pursuant to this subchapter; and



(3) such exploration will not be unduly hammful to aquatic life in.the area, result in
pollution, create hazardous or unsafe conditions, unreasonsbly interfere with other uses
m«mmmm or object of historical or archeological

43 US.C. § 1340(g)(emphasis added). Sections 11(a) and 11(g) of OCSLA do not provide an
Wﬁmwmuplmcfhocsmmwmmmmwmm
approve or deny O&G activities governed by Section 11.! The Secretary may not authorize
G&Gmﬁuamumn«mmmumwmmu@.mmm
discretion regarding the G&G permits issued. J. .

BOEM G&G regulations implementing Section 11, and which govern permitting OCS G&G
activities on unleased lands or on lands under lease to a third party, are found at 30 C.F.R, Part

. 551. The regulatory provisions for the issnance of G&G pesmits provide for approval or
disspproval of a permit application. 30 C.F.R. 551.5(b). The regulations are not extensive, but
provide, “BOEM authorizes you to conduct exploration or scientific research activities under this
" part in accordance with the Act, the regulations in this part, orders of the

Director, and other applicable statutes, regulations, and améndments.” 30 C.F.R. 551.3.
wumammmmmmmwm
disapproves.your application for a permit, the Regional Director will state the reasons for the
denial and will advise you of the changes nceded to obtain approval.” 30 C.E.R. 551.5(b).

The regulations in Part 551 further provide that approved G&G activities must not
(1) Interfere with or endanger operations under any lease, right-of-way, easement, right-
of-use, Notioe, or permit issued or maintained under the Act;
(2) Cause harm or damage to life (including fish and other aquatic life), property, or to
the marine, coastal, or human environment;
(3) Cause harm or damage to'any mineral resource (in arcas leased or not leased);

! The languago in-Sections 11(e) and n@ofocsz.amuuymuhmu«)ormm
mumummmwuwwummpmuwmhmm
mum«tummm this subohapter, including regulations

by the Seoretary pursuant to paragraph (8) of seotion 1334(s) of this title, snd the provisions of such lesse,” 43
U&Q}l“ﬂ(cxmm Section 11(c) contains s high standerd for the disspproval of exploration plans:

The Secretary shall approve such plan, as submitted or modified, within thirty days of its submission, exoept

that the Secretary shall disapprove such plan if he determines that (A) any Mmmmpn
would result in sny condition described in section 1334(.)uxax»ofuuuo[mmwmw
MmWMwMﬂ@ﬁmmmhmbmﬂﬂ

43 US,C. §1340(c). In contrast, the rolevant subssctions of section 11 do not set forth any olrcumstences under
which spplications for selsmic permits “shall be spproved™ nor spell out any findings that must be made in order to
decline to issus such permits. ‘Thus the Secretary hes greater discretion to deny G&G pormit applications than she
does o dony oxploration plans as those plans must be spproved absent unavoidable, probable, serious harm or



(4) Cause pollution; )

(5) Disturb archaeological resources;

_(6) Croate hazardous or unsafe conditions; or
(T)Umuonnblyhnmewlﬁmmhmhothamoﬂhom

30 CFR. 551.6(a).2
B, Seismic Surveys

G&Q activities survey the marine environment to acquire information that could be used to .
determine the resource potential of oil and gas, aid in siting renewable energy structures, and
locate potential non-energy minerals such as sand and gravel. They can also assist in Jeveloping
energy and other resources safely, efficiently, and without harm to natural or cultural heritage.

G&G activities for oil and gas exploration generally include decp penetration seismic airgun
wmmemmmmmmmwwwmmm
remote-sensing methods. Deep penetration seismic surveys are conducted by vessels towing an
myofakg\mﬁuqnitwouﬁcwpuhummmmmdmﬁmmdm
large areas. Many whale species hear and vocalize at low frequencies which overlap with the
lowﬁequmdupmdmdbydeeppemtrdionndmﬂomm Seismic airguns pienetrate
several thousand meters beneath the seafloor. These surveys are controversial because of public

poerns over potential impumofthemndptodmdbydmmveyuomﬁnellfa.

G&@ activities for all three program areas (oil and gas, renswable energy, and marine minerals)
- include high-resolution geophysical surveys (HRG) and othier non-airgun surveys to detect
geohazards, archaeological resources, and certain types of benthic communities. Techniques
also include bottom sampling and analysis (often referred to as geotechnical surveying) to assess
seafloor suitability for supporting structures such as platforms, pipelines, cables, and wind
turbines, or to evaluate the quantity and quality of sand for beach nourishment and coastal -
restoration projects. HRG surveys have fir less potential to impact marine life than deep
penstration seismic using airguns because HRG surveys use less energy, are at a higher
frequency that is less in the range of many marine mammals, and-are predominately used over a -
smaller geographic area for a shorter duration.

The existing seismic survey information for the Atlantic Outer Continental Shelf (OCS) was oollected
more than 30 years ago, and no additional seismic surveys for oil and gas activity have taken place
sinoo then, While the older seismic data can be reprocessed, advances in 2D and 3D seismic survey
mhymmwﬂenﬁmofmmhﬂlmﬁm.

In 1990, as part of the U.S. Department of the Interior’s annual appropriations act, Congress
began a moratorium prohibiting Federal spending on oil and gas development on the Atlantic
OCS. On June 12, 1998, President Clinton issued 8 memorandum to the Secretary of the

? Similer requirements are found in the G&G permit spplication form (Form BOEM-0327).



Interior, which continued leasing restrictions in the Atlantic. Both Congressional and
Presidential moratoria were allowed to expire or were lifted, respectively, in 2008. In 2010,
Congress mandated that a programmatic environmental impact statement (PEIS) be prepared to
comprehensively review potential environmental impacts of G&G activities off the Atlantic coast.
BOEM comploted the PEIS in February 2014, and a record of decision (ROD) for the PEIS was

signed in July 2014,

BOEM has received a number of applications for G&G surveys in the Atlantic. Since issuance of the
ROD, two permits thet did not propose the use of airguns have been issued. However, six airgun
seismic survey permit applications remain pending BOEM's decision. In making its delermination,
BOEM must consider the impact of the proposed activities on marine lifle and other factors.
Additionally, each of the pending permits is also required to obtain an Incidental Harassment
Authorization (ITHA), under the Marine Mammal Protection Act, from the National Marine Fisheries .
Service (NMFS). No IHAs have yet been issued.

C. Five Year Program and Need for Seismic Data

Section 18 of OCSLA. requires the Secretary of the Interior to prepare a nationwide offithore oil and
gas leasing program, seiting forth a five-year schedule of lease sales designed to best meetthe
Nation’s energy needs. On Janmary 29, 2015, BOEM published the 2017-2022 Draft Proposed
Program (DPP), which included lease sales in the Guif of Mexico, Alaska and the Mid- and South
Atlantic Program Area. In March 2016, the Secretary released the 2017-2022 Proposed Program, the
seoond of three proposals required to develop the 2017-2022 Five Year Program. After an extensive
public input process, the sale that was proposed in the DPP for leases in the Mid- and South Atlantic
area was removed from the program. Many factors were considered in the decision to remove this
sale, including potential conflicts with other ocean uses by the Department of Defonse and
commercial interests; potential harm to competing interests; current market dynamics; limited
infiastructure; and opposition from many coastal communities. The rangs, number, and nature of
mmum::mwummmwmmmmm
pﬂmbhﬂuﬁngalensnlehdnm Sy

In light of the Secretary’s decision to remove the Atiantic planning areas from any leasing in the 2017-
2022 Five Year Program, the immediate noed for now G&G information in that area is greatly
reduced. While BOEM hes acknowledged that updated seismic information could be helpful for
future decisions concemning oil and gas activities in the Atiantic, there are currently no pending
decisions which would depend upon the updated information. Purther, if the Atlantic is included ina
future 5 Year Program, industry would likely apply to conduct additional G&G surveys closer in time
10 an actual lease sale if significant time has elapsed since prior surveys were conducted. Therefors, in
light of other ¢onsiderations discussed below and the fixct thet the immediate need for updated seismic
information hes greatly decreased since the ROD was issued in Juns 2014, [ have determined that it is
mmmmmm:mm



D.  Emepging Technologies

An effort to develop “quieting™ technology has paralleled improvements in seismic survey capability.
BOEM has worked with industxy to examine technologies with the potential to reduce noise generated
"during seismic surveys using airguns. In 2014, BOEM organized & wotkshop with more than 100
representatives from government, industry, non-governmental environmental organizations, and
academia to work together and gain a better understanding of these emerging technologies. The most
promising alternative t0 airguns appears 1o be marine vibroseis technology. While a number of .
diffferent types of marine vibroseis technologies are under development, some are being evaluated for
commercial use, typically for surveys near sensitive habitat or other biological resources. The
economic feasibility of this technology remains to be proven and the potential environmental impacts
tested, Industry has hesitated at using marine vibroseis or other quisting technologies until they are
better understood. There is no silver bullet. However, by engaging industry and the rogulators, I
mwmuwummmmammmm
produced by currently available airgun seismic survey techniques but with much less envirommental
impact. In fact, an Iindustry-led study on vibroseis technologies is underway; and industry is regulirly -
updating BOEM on its progress. xmmmmmmammm
development of these technologies. :

D. Marine Mammais

As human presence in the offishore environment has grown, so 100 has anthropogenic sound. BOEM,
and its predecessor MMS, has been a pioneer in sponsoring research 6n ocean sound, beginning in the
1980s with research on how industrial sounds affect large whales species. The buresu has moved
forward since then with studies on an array of topics, including methods to detsot, classify and locate
marine life near'sound sources; improvements in mitigation; quicting technologies; and effects of
sound on prey species. BOEM has also begun to examine the even more complex issue of cummiative
effeots from chronic exposure to anthropogenic sounds,

Deep penetration seismic airgun surveys come with an environmental burden. The high energy sound
they produce may damage the hearing or disrupt the behavior of sea animals, particularly mesine
meammals, if they are too close to the source, For HRG surveys, while injury is possible, it is unlikely
given that an animal would need to be within feet of an HRG source for a period of time at enough

_ intensity for the potential to lead to hearing injury. This concern has prompted a wealth of research,
guidance, and measures to mitigate potential harm. The PEIS and the accompanying ROD identifiéd
various mitigation measures whose application would reduce the potential for hearing dimage or
disrupted behavior, including, for example, placament of observers on survey vessols, ramp up
requirements, exclusion zones around survey vessels, shut down requirements, and closure of areas to
surveys at certain places and times when exposure of marine mammals to survey sounds area
particuler concemn.
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I believe the mitigation measures in the ROD contribute substantially to preventing hearing
damage and biologically significant disruption of sea animal behavior. However, thmi:no
eumyﬂmtinnllmﬂmamiﬁsdonmumwmwoiddlpowm Tam
particularly pecsuaded by the continually emerging science regarding the North Atlantic right whals
(NARW). BOEM’s PEIS estimates that beiween zero and two individual NARWs would poteatiatly
experience Level A take (heering damage) annually and that between zero and 224 individual

-NARWS would potentially experience Level B take (behavioral disraption) annually if seismic

surveys proceed within the parameters established by the PEIS. The assumptions made in these
estimates are “conservative,” tending to arr in overestimating takes. Furthermore, mitigation measures
outlined in BOEM’s PEIS and included in its ROD should contribute substantially to preventing ;
hearing damage and biologically significant disruption of NARW behavior. However, some NARWs
would doubtiess be disturbed by seismic activity in the Atlantic Given that next Five Year Program
excludes the Atlantic from leasing from 2017-2022, and the potential for less intrusive seismic
mhmhduinﬂnmufuhne.ﬂnmmmﬁkmudﬂuﬂywmd
dedihgpopuhionhmtwuﬂlﬂnﬂdc.

IL.  Directive

As outlined above, new seismic data has benefits to both industry and the federal government in
considering any oil and gas activity in the region. However, I have determined that even allowing
mmamofmwmemmmmmhhAﬂmﬁcmm
ﬁﬁw-mﬂhmmmmhﬂw is unnecessary

i The Secretary decided to remove the Atlantic planning areas from any leasing in the 2017-
2022 Five Year Program and there is no immediate need for new G&G data from selsmic

alrgun surveys to inform pending decisions;

il ‘The G&G data to be acquired could become outdated if the Atlantic is offered for oil and
gas leasing activities too far into the future, as is the case now with the G&G data

mﬂylnihble;

. Developments in technology might llow for the use of lower impact sirguns or other

seismic instruments that do not have the poteatial for the level of impacts on the
eavironment from currently proposed airgun surveys; and

'mmsmumenmdmummummmwm umtbo
mmummmuuwwmmmmrmmum
poroent sffbotive due to fctors such as physical conditions (e.g., inclement weather), presence of animals st the

¢ MMhm&MﬂMhﬁoﬂmﬂﬂuMnﬂmhth

Further, larger acoustic exciusion zones are more difficuft to monitor than smafler zones.” PBIS xi-xil



iv AnhmghmemiﬁmﬁonmmuimhdedmﬁnAﬂmGmeSmybemqm
for purposes of minimizing the level of impaots that airguns could cause on the
W(&&wammmxmmkmwﬁmmnhmmm
mitigation measures will avoid all potential impacts. Allowing the possibility of high
- intensity impacts from airguns, even if only possible in a nominal number of instances, is
unnecessary given the lack of immediate need for acquiring OG G&G data at this time.

Mphmdmyfonhwithaupmdingmplhﬂmbmmm”hﬁe
Mid- and South Atlantic Planning Areas.
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ATTACHMENT 2

Pay.gov

Your payment is complete
Pay.gov Tracking ID: 260V34VH
Agency Tracking ID: 75194594363
Form Name: BOEM Fee for Appeals
Application Name: BOEM Fee for Appeals AP
Payment Information
Payment Type: Debit or credit card
Payment Amount: $150.00
Transaction Date: 02/28/2017 03:20:50 PM EST
Payment Date: 02/28/2017
Region: GOM
Contact: Teri Donaldson, 713-425-8455
Company/Co No: lon/GX Technology Corporation 99999
Appeal Description: lon/GX Technology Corporation appeals the BOEM's January 6, 2017 Decision No. GM333C
denying Permit Application No. E14-003.

Account Information
Cardholder Name: Paul Wierenga
Card Type: Visa
Card Number:
Email Confirmation Receipt
Confirmation Receipts have been emailed to:
paul.wierenga@dlapiper.com
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